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STATEMENT OF FACTS

Broventure, Inc., owners of Broseco Ranch, filed suit in
District Court to prevent Marris County from reopening an
old county road, which was the subject of a dispute between
the two parties as to which one was the rightful cwner of
the road right-of-way. Broventure, Inc. was attempting to
keep the road closed and to prevent accesg to that voad for
other landowners who might want to uwutilize it. Tom Tucker
and Jimmy Vissering were two other land owners. They, in
turn, have filed suit against Broventure seeking access to
their land through the old county road. After these
lawsuits were heard in District Court, Broventure
prevailed. Mr. Tucker and Mr. Vissering are now seeking to
have their attorney fees paid by the Morris County
Commissioner’s Court.
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QUESTION

Would the payment of Mr. Tucker and Mr. Vissering's
attorney fees constitute the use of public tax funds for a
public purpose as described in the Texas Constitution,
Article 3, Section 52, Article 8, Section 3 and Article 11,
Section 37

Page 2



Lisgt of Authorities

Texas Constitution, article 8, section 2

—

Tevas Constitution, article 11, section 3

Texaz Constitution, article 3, section 32
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The question posed at this time regquires a look at the
State Constitution. The State Comstitution reguirves the
County expenditures be made only for a proper public
purpose and that a County is pssentially prohibited from
donating its money or property for private purposes,
tVernon’s Ann. Texas Constitution, Art. 2, Bec. 5Z; Art. 8,
Sec. 33 Art. 11, Sec. 3) If the expenditure of public
funds is designed to serve a legitimate governmental
function, it is not awtomatically constitutional if it alsa
serves private concerns. The chief test of what is
taxation for public purpose is that the public generally
must have a dirvect interest in the purpose for which tax
money is to be spent and the community at large must be
henefited. Additionally, the county government must
maintain some control over the funds, either under the
terms of a contract with private parties or by performing
some function to insure that a public purpose will be
achieved. Public maoney may also generally be spent when it
ig not feasible or practical for private enterprise bto
engadge in such an activity.

Article 8, Section 3 of the State Constitution says the
following in full: Taxes shall be levied and collected by
general laws and for public purposes only. Article 3,
Section S5zZA provides: The Legislature shall have no power
to avthorize any county, city, town or other political
corporation or subdivision of the State to lend its credit
or to grant public money or thing of value in aid of or to
any individual, asscociation or corporation whatsoever, or
to become a stockhalder in such corporation, asscciation or
company. Article 11, Section 2 of the Constitution
provides: No county, city or other municipal corporation
shall hereafter become a subscriber to the capital of any
private corparation or asscciation or make any
appropriation or donation to the same or in anywise, loan
its credit.

The notion of a proper public purpose is a changing
concept. In recent years, counties have been authorized by
the State lLegislature to foster economic devel apment
through the issuance of bonds and to assume a more forceful
role in the lacal economy. To a great extent, the guestion
aof whether public funds are spent for proper public purpose
is a matter of persaonal opinion. The courts seem to
subject such a guestion to a rather liberal analysis.
However, 1if a county should expend its rescurses in a
manner which benefits, to an unreasconable extent, a private
concern or individual this act may very well be prohibited
by Article 2, Section 92, which prohibits the donation of
county money and property.

It might be good to look at a few apinions.  Fov
instance, Attorney General opinion MW-36, 1979, is a good
example of the application of a public purpose doctrine.
The question was whether a county may expend county tax
funds to purchase and zend cut Christmas cards. One could
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argue that as a promoctional gesture of good will, it might
indirectly be to the benefit of the county and therefore
proper evpenditure., However, the Attorney General opinion
disagreed with that argument and said it was an impryoper
use of public funds, citing a viclation of article 3,
section 52, which praohibits grants oppose money. Actually
article B, section 3 might also apply, which reguires the
publizc funds be spent for proper public purpose.

In looking at other situations, Weaver vs. Scurry
County, (Civil Appeals, 2B SW 8361, Bounty payment for the
destruction of wolves and other wild animals for the
protection of stock vraisers was deemed to be acceptable by
the court as a praper public purpose. In Davis vs. the
City of Lubbock (325 8W Znd &33, 19553, requiring slum
areas by the city of Lubbock to be a proper public purpose
as benefiting the city as a whole by cleaning up those
areas.

Attorney General’s opinicn 1939, Number £90: spending
public funds for & private library is not a proper public
purpose, Attorney General’s opinion 1340, Number D-2457:
paying for the personal expenses of the National Guard
members is not proper public purpose.

So it seems that the fact that private concerns may
directly or indirectly be benefited by the expenditure of
public funds does naot necessarily render such use of money
when permissible. 0One guidepost seems to be the number and
class of persons designed to be benefited by governmental
action. Apparently, if a large number of persons were to
be served or benefited, it is more likely that a proper
purpose would be found. With the question posed for this
opinion, there seems to be no benefit to the public at
large in Marris County, Texas by the ewpenditure of public
funds to help pay attorney fees for Tom Tucker and James
Vissering. It would seem that the only benefit provided by
such an expenditure would be to those two individuals. It
would therefore be my opinicon after reviewing court cases
and Attorney General opinions that such an expenditure
wanld not be for a proper public purpose.
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